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Petitions for Review of Decisions of Board of Tax Appeals 
for the District of Columbia 


BRIEF FOR PETITIONERS 

I. 

JURISDICTIONAL STATEMENT 

These are petitions for a review of decisions of the 
Board of Tax Appeals for the District of Columbia, ren¬ 
dered July 26, 1949, which affirmed assessments of inheri¬ 
tance taxes made by the Assessor of the District of Co¬ 
lumbia and collected from the petitioners by the Collector 
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of Taxes of the District of Columbia. The decisions as 
to which review is sought were rendered on appeals from 
the assessments made, after payment of the taxes result¬ 
ing therefrom under protest in writing. The appeals were 
taken pursuant to the provisions of section 2403 of Title 
47 of the District of Columbia Code, 1940 (Act of Au¬ 
gust 17, 1937, Ch. 690, Title IX, Sec. 3, as added May 16, 
1938, 52 Stat. 371, Ch. 223, Sec. 8; amended by the Act of 
July 26, 1939, 53 Stat. 1108, Ch. 367, Title IV, Sec. 5(b)). 
The petitions for review of the decisions aforesaid were 
filed August 15, 1949, invoking the jurisdiction of this 
court to review decisions of the Board of Tax Appeals 
for the District of Columbia under Section 2404 of Title 
47 of the District of Columbia Code, 1940 (Act of Au¬ 
gust 17, 1937, 50 Stat 673, Ch. 690, Title IX, Sec. 4, 
as amended by the Act of May 16, 1938, 52 Stat. 371, 
Ch. 223, Sec. 8). As the two petitions involve identical 
questions of fact and law, this Court granted petitioners’ 
motion, consented to by respondents, to consolidate for 
the purposes of filing briefs and appendices and for 
hearing. 

n. 

STATEMENT OP CASE 

Petitioners are the minor daughters of one Sarah S. 
Lane, deceased, who died June 30, 1948, a resident of 
the District of Columbia. Petitioner Sally Lane is a resi¬ 
dent of the District of Columbia residing therein with her 
father, William F. Lane. Petitioner Ann Lane Hereford, 
was at the time of her mother’s death and until recently, 
a resident of Swarthmore, Pennsylvania. 

Sarah S. Lane was the daughter of Harvey Seward of 
Petersburg, Virginia, who on April 24, 1919, entered into 
an agreement with the Petersburg Savings & Trust Com¬ 
pany (Joint Appendix, pp. 16A to 20A) which recited 
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that he had insured his life with the Equitable Life In¬ 
surance Society of New York, policy No. 2230872, for 
$30,000, and had designated the Trust Company, as trus¬ 
tee for Sarah Elizabeth Seward that “there may be 
created a trust fund for the uses and purposes hereinafter 
mentioned”. By the terms of this contract, Seward as¬ 
signed and transferred “any and all moneys payable 
after his death (italics ours)”, to the Trust Company, to 
have and hold the same free from the control, claims, 
debts, demands, and charges of Seward, his heirs, and 
personal representatives, and of any person whatsoever, 
in trust however, to hold, manage and control and pay 
the net income from the same in quarterly installments to 
Sarah Elizabeth Seward during the term of her life. On 
her death the trustee was: 

“ * * * to pay the principal of the trust estate hereby 
created to such person or persons as the said Sarah 
Elizabeth Seward may by her will direct. It being 
expressly understood that the said Sarah Elizabeth 
Seward shall not during her life, have the power to 
pledge, encumber, sell or otherwise dispose of any 
part of the principal of the trust estate, but that she 
may, should she so desire, dispose of the same by 
her will.” 

The contract further provided that in the event that 
Sarah Elizabeth Seward should fail to dispose of the prin¬ 
cipal of the trust estate by will, then at her death the 
fund was to be and become the property of her children, 
if any, or the descendants thereof, per stirpes. Adequate 
provision was made for the disposal of the corpus in the 
event that Sarah Elizabeth Seward failed to exercise the 
power of apointment and left her no issue surviving. 

Sarah Elizabeth Seward thereafter married William F. 
Lane and two children, the petitioners herein, were born 
of that marriage. In 1943 Harvey Seward died, a resi¬ 
dent of Virginia, and the trust company collected the pro¬ 
ceeds of the insurance policy identified in the contract 
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of April 24, 1919, set up the trust fund, and thereafter 
paid the net income thereof to Sarah S. Lane (formerly 
Sarah Elizabeth Seward), until she died on June 30, 
1948. Sarah S. Lane died intestate, without having exer¬ 
cised the power of appointment conferred upon her by 
the terms of the 1919 agreement. The trust company 
thereupon paid the principal of the trust fund to itself as 
guardian for petitioners, they being the persons entitled 
to receive the same under the terms of the 1919 agree¬ 
ment. (Joint Appendix, p. 9A). 

On March 30, 1949, upon the basis of disclosures made 
in a return of property not under the control of the ad¬ 
ministrator of the estate of Sarah S. Lane, the assessor 
of the District of Columbia made assessments of inheri¬ 
tance taxes of $100 each against Sally Lane and Ann Lane 
Hereford based upon the theory that the power of ap¬ 
pointment conferred upon the decedent by the 1919 agree¬ 
ment was a general power of appointment within the 
meaning of Section 1601 (j) of Title 47 of the District 
of Columbia Code, 1940, the non-exercise of which had 
resulted in a taxable transfer of $15,000 to each peti¬ 
tioner. (Joint Appendix, p. 9A) 

On March 31, 1949, the tax was paid under protest in 
writing. On May 11, 1949, each of the petitioners, by 
William P. Lane, as next friend, filed her petition with 
the Board of Tax Appeals for the District of Columbia 
appealing from the assessments made as aforesaid, upon 
the ground that the restrictions on voluntary alienation, 
coupled with the power of appointment conferred by the 
April 24, 1919 agreement, were valid restrictions under 
the provisions of Section 5157 of the Virginia Code, 1940, 
authorizing the creation of spendthrift trusts, and were 
effective to deprive Sarah S. Lane of the right to appoint 
to her creditors, or to her estate and thus for the benefit 
of her creditors (Joint Appendix, p. 11A); that therefore 
the power of appointment held by her was not a general 
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power of appointment within the meaning of Section 
1601 (j) of Title 47 of the District of Columbia Code, 1940, 
and that the principal of the trust estate passed to peti¬ 
tioners under the provisions of the 1919 agreement and 
not by reason of the non-exercise of the power. (Joint 
Appendix pp. 9A, 10A) 

The two appeals came on to be heard before the Board 
of Tax Appeals for the District of Columbia on June 16, 
1949, and were consolidated for the purposes of hearing. 
On July 26, 1949 the Board handed down its decisions 
affirming the assessments of inheritance taxes in each case. 
(Joint appendix pp. 6A, 7A) These decisions were sup¬ 
ported by a consolidated Findings of Fact, Conclusions 
of Law and Memorandum (Joint Appendix pp. 7A to 
13A). The Board’s decisions as indicated in the findings, 
conclusions and memorandum were based upon a point 
which had not been raised by either the petitioners or 
the respondents. The Board found that at the time the 
April 24, 1919, agreement was entered into, spendthrift 
trusts were not valid in Virginia by reasons of the pro¬ 
visions of Section 2428 of the Virginia Code of 1887, which 
subjected “estates of every kind, holden or possessed in 
trust * * * to debts and charges of the person to whose 
use or to whose benefit they are holden or possessed * * 
and that although this section had been amended (Section 
'5157 Virginia Code, 1919) so as to validate spendthrift 
trusts not in excess of one hundred thousand dollars, 
by Act of the Virginia Assembly of March 7, 1918, en¬ 
acting a new code known as the 1919 Code, that Code 
was not to become effective until January 13, 1920 
(Sec. 6567, Virginia Code, 1919, 1940) and did not 
therefore apply to the 1919 agreement, as the rights 
of the parties were fixed as of the date of the agree¬ 
ment. The Board, therefore, concluded that the limita¬ 
tion on voluntary alienation was invalid and that the 
power was general, and that it was unnecessary to con¬ 
sider whether the power of appointment would have been 
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other than a general power if the limitation had been a 
valid one under the spendthrift trust provisions of Sec¬ 
tion 5157, Virginia Code, 1940. 

m. 

STATUTES, TREATIES, REGULATIONS 
AND RULES INVOLVED 

The relevant parts of the statutes here involved are set 
forth below. 

Section 1601 of Title 47 of the District of Columbia 
Code, 1940 (Act of August 17, 1937, 50 Stat. 683, Ch. 690, 
Title V, Sec. 1; as amended by the Act of May 16, 1938, 
52 Stat. 360, Ch. 223, Sec. 5(a); and by the Act of July 
26, 1939, 53 Stat. 1111, Ch. 367, Title V, Art I, Sec. 1): 

“Taxes shall be imposed in relation to estates of 
decedents, the shares of beneficiaries of such estates, 
and gifts as hereinafter provided: 

(a) All real property and tangible and intangible 
personal property, or any interest therein, having its 
taxable situs in the District of Columbia, transferred 
from any person who may die, seized or possessed 
thereof, either by Will or by law, or by right of sur¬ 
vivorship • * • 

(j) Whenever any person shall exercise a general 
power of appointment derived from any disposition 
of property, made either before or after the passage 
of this chapter, such appointment when made, shall 
be deemed a transfer taxable under the provisions of 
said sections, in the same manner as though the prop¬ 
erty to which such appointment relates belonged ab¬ 
solutely to the donee of such power; and whenever 
any person possessing such power of appointment 
so derived shall omit or fail to exercise the same, 
within the time provided therefor, in whole or in 
part, a transfer taxable under the provisions of said 
sections shall be deemed to take place to the extent 
of such omissions or failure, in the same manner as 
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though the person or persons thereby becoming en¬ 
titled to the possession or enjoyment of the property 
to which such power related had succeeded thereto 
by the Will of the donee of the power failing to exer¬ 
cise such power, taking effect at the time of such 
omission or failure.” 

Section 1002, Title 45, District of Columbia Code, 1940, 
(Act of March 3, 1901, 31 Stat. 1353, Ch. 854, Sec. 1038): 

“A power is general where it authorizes the aliena¬ 
tion in fee, by means of a conveyance, will or charge, 
of the lands embraced in the power to any alienee 
whatever.” 

Section 2428 of the Virginia Code of 1878: 

‘ * Estates of every kind, holden or possessed in trust, 
shall be subject to debts and charges of the persons 
to whose use or to whose benefit they are holden or 
possessed, as they would be if those persons owned 
the like interest in the things holden or possessed, 
as in the uses or trusts thereof.” 

Section 5157 of the Virginia Code, 1940. This section 
was adopted March 7, 1918 as a part of the Virginia 
Code of 1919, which amended Section 2428 of the Vir¬ 
ginia Code of 1878. The amendment is indicated by 
italics: 

“Estates of every kind, holden or possessed in trust, 
shall be subject to debts and charges of the persons 
to whose use or to whose benefit they are holden or 
possessed, as they would be if those persons owned 
the like interest in the things holden or possessed, 
as in the uses or trusts thereof; but any such estate, 
not exceeding One Hundred Thousand Dollars in ac¬ 
tual value, may be holden or possessed in trust upon 
condition that the corpus thereof and income there¬ 
from, or either of them, shall be applied by the trus¬ 
tee to the support and mainteriance of the beneficiaries 
without being subject to their liabilities or to aliena¬ 
tion by them; but no such trust shall operate to the 
prejudice of any existing creditor of the creator of 
the trvAt.” 
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Section 6567, Virginia Code, 1919, 1940. This section 
is identical with Chapter 206 of the Code of 1878 except 
for different dates when adopted as a part of the 1919 
Code: 

“All the provisions of the preceding chapters shall 
be in force upon and after the thirteenth day of Jan¬ 
uary, nineteen hundred and twenty; and all acts and 
parts of acts of a general nature, in force at the 
time of the adoption of this Code, shall be repealed 
from and after the said thirteenth day of January, 
nineteen hundred and twenty, with such limitations 
and exceptions as are hereinbefore or hereinafter 
expressed.” 

IV. 

STATEMENT OF POINTS 

1. The Board of Tax Appeals for the District of Co¬ 
lumbia erred in affirming the assessments made against 
petitioners by the assessor of the District of Columbia and 
the collection thereof by the Collector of Taxes of the 
District of Columbia, on the ground that petitioners ’ de¬ 
cedent had a general power of appointment within the 
meaning of Section 1601 (j) of the District of Columbia 
Code, 1940, the non-exercise of which resulted in a taxable 
transfer to each petitioner. 

2. The Board of Tax Appeals for the District of Co¬ 
lumbia erred in determining, for the purpose of deciding 
that petitioners’ decedent had a general power of appoint¬ 
ment within the meaning of Section 1601 (j) of the District 
of Columbia Code, 1940, that the provisions of Section 
2428 of the Virginia Code of 1887, were effective to in¬ 
validate the limitation on voluntary alienation coupled 
with the power of appointment conferred on petitioners’ 
decedent by the April 24,1919 agreement. 

3. The Board of Tax Appeals for the District of Co¬ 
lumbia erred in determining, for the purposes of deciding 
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that petitioners’ decedent had a general power of appoint¬ 
ment within the meaning of Section 1601(j) of Title 47 
of the District of Columbia Code, 1940, that the provisions 
of the April 24, 1919 agreement were ineffective to create 
a valid spendthrift trust under the provisions of the law 
of the State of Virginia. 

V. 

SUMMARY OF ARGUMENT 

1. A general power of appointment within the mean¬ 
ing of Section 1601 (j) of Title 47 of the District of Co¬ 
lumbia Code, 1940, can only be one, the distinguishing 
characteristic of which, whether it be exercisable by deed 
or will, is that the donee has unfettered control over its 
exercise, and may appoint in favor of his own estate or 
his creditors, as well as in favor of any other alienee 
whomsoever. In determining whether a power of ap¬ 
pointment is general under this rule the test is the power 
of the donee under the applicable state law, and not the 
rights of creditors. 

2. The power of appointment conferred upon petition¬ 
ers’ decedent under the provisions of the April 24, 1919, 
agreement providing for the creation of a trust fund from 
the proceeds of an insurance policy on the life of donee’s 
father, which trust fund was created on his death in 1943, 
was not a general power of appointment under the laws 
of Virginia for the following reasons: (a) The power of 
appointment only permitted the designation of the person 
or persons to whom the fund should go and was coupled 
with a restraint on alienation, encumbrance or disposition 
of the fund during life which was effective to prohibit 
appointment to creditors, (b) Nothing in the provisions 
of Section 2428 of the Virginia Code of 1878, as inter¬ 
preted by the Virginia Courts, regardless of the holding 
of the Board of Tax Appeals for the District of Columbia, 


10 


prohibits voluntary restraints on alienation under the cir¬ 
cumstances here described, as that section was intended 
to effect only the rights of creditors, (c) The power of 
appointment was not general whether or not the restric¬ 
tion against voluntary alienation was invalid, as the in¬ 
tention of the creator was to grant a limited rather than 
a general power, and even though the limitation on alien¬ 
ation is invalid, the remaining power, interpreted in that 
light and standing alone, as a power to designate the per¬ 
son or persons to whom the fund is to be paid by the 
trustee, is insufficient to indicate an intent on the part of 
the donor of the power to permit of appointment either to 
estate or creditors. 

3. The restrictions on alienation contained in the 
1919 agreement were valid under the provisions of 
Virginia law, and the Board of Tax Appeals erred 
in holding to the contrary, as (a) invalidity of 
sprendthrift trusts prior to the adoption of Section 5157 
of the Virginia Code of 1919 depended on questions of 
public policy, and the mere enactment on March 7, 1918, 
of Section 5157 was sufficient to reverse the public policy 
of the State insofar as the Virginia Courts were con¬ 
cerned, regardless of the general postponement of the ef¬ 
fect of the 1919 Code to a date after that of the agree¬ 
ment here in question, (b) as the 1919 agreement was en¬ 
tered into after the enactment date of Section 5157 and 
before the effective date of that section, that fact, con¬ 
sidered in the light of all of the surrounding circum¬ 
stances and the control the creator of the trust had over 
the insurance policies involved, is sufficient to justify the 
conclusion that the agreement was entered into with the 
prospect of the change in statute in mind, and (c) even 
though the spendthrift trust provisions of the 1919 agree¬ 
ment were subject to the rule of invalidity in existence 
prior to March 7, 1918, in 1943 at the time of the creation 
of the trust, the restraints against alienation attached to 
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the estate of a married woman during coverture, and 
were therefore within one of the specific exceptions to 
the rule. 


VI. 

ARGUMENT 

A. A General Power of Appointment, Within the Mean¬ 
ing of Section 1601 (j) of Title 47 of the District of 
Columbia Code, 1940, is One Which, Determined 
With Reference to the Local Law Pursuant to Which 
It Was Created, Permits the Donee of the Power to 
Appoint to Anyone Including His Own Estate or 
His Creditors. 

Subsection (j) of Section 1601 of Title 47 of the District 
of Columbia Code, 1940, was added to the Code by the 
Revenue Act of 1938, Act of May 16, 1938, 52 Stat. 360, 
Ch. 223, Sec. 5(a). A study of the District of Columbia 
Code, of the new sub-section and of the legislative history 
thereof fails to disclose that the committees or Congress 
gave any attention whatsoever to a definition of the 
words “general power of appointment”. 

The problem of interpretation thus presented, however, 
finds a parallel in the case of Sec. 302(f) of the Revenue 
Act of 1926 (44 Stat. 9, 71) as amended by the Revenue 
Act of 1932, Sec. 803(b) (47 Stat. 169, 279), (USC Title 
26, Sec. 411(f)), providing for the inclusion in the gross 
estate of decedents, for Federal Estate Tax purposes, 
property passing under a “general power of appoint¬ 
ment”. The question as to the scope of that term, found 
its way to the Supreme Court in 1940, in the case of 
Morgan v. Commissioner, 60 Sup. Ct. 424, 309 U. S. 78, 
626, which was accepted by the Court because 1 ‘it raises 
an important question as to the construction of the rev- | 
enue acts involved.” The Court had the following to say 
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as to the meaning of the words “general power of ap¬ 
pointment”. 

“None of the revenue acts has defined the phrase 
‘general power of appointment’. The distinction 
usually made between a general and a special power 
is in the circumstances that, under the former, the 
donee may appoint to anyone, including his own estate 
or his creditors, thus having as full dominion over 
the property as if he owned it; * * *” 

The decision in that case, however, throws more light 
on the meaning of the phrase than that set forth above. 
The petitioners in that case had claimed that the 
decision below was in conflict with the decision of the 
Third Circuit in Whitlock-Rose v. McCaughn 21 F. 2d 
164, and of the Fourth Circuit in Leser v. Burnet; 46 F. 
2d, 756. These two cases involved scrutiny of powers of 
appointment for the purpose of ascertaining whether or 
not they were general. 

In the case of Wliitlock-Rose v. McCaughn, Supra, the 
power of appointment was phrased: 

“* * * for such uses and purposes, as my said son, 
Henry Cruskey Whitlock, by any last will and testa¬ 
ment may direct, limit and appoint”. 

Judge Davis, writing the opinion for the Court in this 
case had this to say about the power so conferred: 

“The law of New Jersey controls this case, and 
under New Jersey law property subject to power of 
appointment by will is subject to donee’s debts and 
is accordingly a general power. Crane v. Fidelity 
Union Trust Co. et al, 99 N. J. Eq. 164, 133 A. 205. 
The power created by will of Friend Whitlock, per¬ 
mitted Henry C. Whitlock to appoint ‘by any last 
will and testament’, any person whomsoever he 
wished, and it was therefore a general power, and 
was subject to the tax.” 

In the case of Leser v. Burnet , the power under scrutiny 
read: 




13 


“* * * f or the use an( } behoof of such person or per- j 
sons as she, by her last will and testament or by any j 
instrument of writing in the nature of or purporting 
to be a last will and testament, appropriately exe¬ 
cuted, shall have named, limited and appointed, to i 
take and have the same # * *” 

Judge Parker in deciding that in Maryland this language 
did not have the effect of permitting an apointment to 
creditors, said: 

(46 F. 2d at 758) 

“But whether the power granted is to be exercised ! 
by deed or by will, the distinguishing characteristic 
of a general power is that the donee has unfettered j 
control over its exercise, and may appoint in favor of 
his own estate or his creditors, as well as in favor of 
others.” 

(46 F. 2d at 759, 760) 

“Except that the donee of a general power may exer- I 
cise it in favor of his creditors and thus use the 
property which is the subject of the power for his i 
own use and benefit, there is no basis for including 
in his taxable estate, property which is subject there¬ 
to; * * •” 

Judge Parker then went on to analyze the Maryland cases j 
in which language similar to that before the Court had 
been used, concluding that the use of language authoriz- \ 
ing the designation of the “person or persons” to whom 
the fund or property could go, was insufficient to authorize j 
appointment to creditors and therefore did not confer a 
general power. He cited, in this connection, the case of s 
Balls v. Dampman, infra, where the power to name by will 
was also limited to naming the “person or persons” to 
whom the property should go, and he finally concluded 
(at page 762): 

“The decision in Fidelity Philadelphia Trust Com¬ 
pany v. McCaughn (C. C. A. 3rd) 34 Fed. 2nd 600, 
is not in conflict with our conclusion. In that case 
it was held that a general power -was not to be 
deemed special because property passing under it 
could not under the law of the state be subjected in 
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equity to the claims of donee’s creditors. This is 
very different from holding that a power which the 
donee himself canont exercise in favor of his credit 
tors is to be deemed general. The test is the power 
of the donee under the state law, not the rights of 
creditors under that law . (Italics ours)” 

These then, were the two cases which petitioners con¬ 
tended, in M or gam v. Commissioner, supra, were in con¬ 
flict with the decision in their case below. The Supreme 
Court, however, rejected that contention saying: 

* 1 The contention is based on certain phrases found in 
the opinions. We think it clear that, in both cases, 
the Courts examined the local law to ascertain whether 
a power would be construed by the state court to 
permit the appointment of the donee, his estate, or 
his creditors, and on the basis of the answer to that 
question determined whether the power was general 
within the intent of the Federal Act. (Italics ours)” 

The analogous situation presented by an interpretation 
of one Federal Statute applicable to Internal Revenue, 
and the other applicable to District of Columbia Revenue 
seems clear. Nothing in the District Code, by way of 
definition, is contradictory. To the contrary, the provi¬ 
sions of the District Code defining general powers of ap¬ 
pointment in the case of real estate are entirely consistent 
with this view. (See Section 1002, Title 45, District of 
Columbia Code, 1940). 

B. Under the Law of Virginia, the Power of Appoint¬ 
ment Held by Petitioner’s Decedent Did Not Permit 
Her to Appoint to Creditors or to Her Estate for the 
Benefit of Creditors and Was Therefore Not a Gen¬ 
eral Power of Appointment Within the Meaning of 
Section 1601 (j) of Title 47 of District of Columbia 
Code, 1940. 

The Board of Tax Appeals for the District of Columbia 
decided that, inasmuch as the restrictions on alienation 
contained in the 1919 agreement providing for the trust 
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which was finally established in 1943, after the death of j 
Harvey Seward, were invalid under the theory of Hutchin- ; 
son v. Maxwell, infra, and the provisions of Section 2428 ; 
of the Virginia Code of 1878, the valid language of that | 
part of the agreement conferring a power of appointment j 
on petitioners’ decedent was a general power of appoint¬ 
ment within the meaning of Section 1601 (j) of Title 47 
of the District of Columbia Code; a point not raised or 
briefed by either of the parties in the cases below. In 
arriving at the conclusions on which its decisions were J 
based, however, the Board paid scant attention to the j 
rationale of the Hutchinson v. Maxwell case, infra, to the j 
wording of the statute referred to, and to the doctrine of j 
the case of Leser v. Burnet, supra, approved in the case 
of Morgan v. Commissioner, supra. 

Nothing in Section 2428 of the Virginia Code of 1878 
prohibits limitations on voluntary alienation and corre¬ 
spondingly there is no prohibition on a limitation of the | 
voluntary exercise of a power of appointment insofar as i 
creditors are concerned. That section subjects legal es- l 
tates of cestuis que trust to the claims of creditors, and I 
it was not until after the adoption of the English rule in 
Hutchinson v. Maxwell, infra, that the language of the 
statute was extended to equitable life estates, such as was 
here to be created on the death of Harry Seward. Hut¬ 
chinson v. Maxwell, infra, is authority only for the propo- i 
sition that voluntary and involuntary restrictions against ! 
alienation are void as to creditors, on grounds of public | 
policy. See Discussion, infra, Hutchinson v. Maxwell, 
infra, and Sheridan v. Krause, infra. 

Therefore, where the limitation is on voluntary aliena¬ 
tion alone, and solely on the equitable life estate, as in 
this case, it does not follow that the limitation is 
invalid, and the power general. The test is the 
power of the donee and not the rights of creditors. 
Leser v. Burnet, supra. To hold otherwise would not j 
only permit the donee to anticipate the fund in violation j 
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of the prohibition against alienation and the declared in¬ 
tentions of the donor, but to appoint to creditors who 
might otherwise have ample security for their claims in 
other property of the donee, thus cutting off the interest 
of those to whom the donor intended the fund to go if 
the power was not exercised at all or was exercised in 
violation of the limitations. 

Be that as it may, however, the power here in question 
was not general, whether or no the restriction against 
voluntary alienation was valid. There is no magic for¬ 
mula in Virginia to which one can point as creating, ipso 
facto, a general power of appointment. On the contrary, 
in Virginia, as in Maryland, the nature, form and extent 
of estates, trusts, powers, bequests and the like are all 
determined with “intention” of the creator as the Polar 
Star. Furthermore, because of this fact, and perhaps one 
other, cases in Virginia on the subject of powers of ap¬ 
pointment have followed no pattern, excepting that of 
carrying out the intention of the testator or creator of 
the estate or power as determined by the Court in each 
case. As was said in Honaker v. Buff, 101 Va. 675, 44 
S. E. 900, cited with approval in Davis v. Kendall, 130 Va. 
175 107 S. E. 751, “the cases are difficult to reconcile, 
save on the principle of giving free play to testator’s in¬ 
tention: That intention is the master key”. Similarly, 
in Davis v. Kendall, supra, the Court quoted language 
from 3 Virginia Law Register, with approval, as follows 
(at page 198): 

“Powers are to be construed in accordance with the 
intention of the donor or grantor, that intention to 
be gathered in general from the instrument itself.” 

What, then, was the intention of Harvey Seward in 
April of 1919? First, he intended that, on creation of 
the trust fund after his death, the trustee was to m an age 
the fund; secondly, that it was to pay the income to 
Sarah S. Lane during the term of her natural life; and 
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thirdly, it was to pay the principal of the fund to 4 * such 
person or persons” as Sarah S. Lane “may by her will 
direct”. Then follows, in a separate sentence, the limita- 1 
tion upon the exercise of the power, which it appears 
should have followed as a qualifying clause after a semi¬ 
colon, rather than as a sentence, as the gerund rather than 
the verb form is used: i 

I 

“It being expressly understood that the said Sarah 
Elizabeth Seward shall not during her life, have the 
power to pledge, encumber, sell or otherwise dispose | 
of any part of the principal of the trust estate, but 
that she may, should she so desire, dispose of the | 
same by her will.” 

i 

If this limitation is an abortive attempt, as was held 
by the Board of Tax Appeals, to create a spendthrift | 
trust, what remains without it? Nothing remains but a j 
permissive power to name in her will “the person or per¬ 
sons” to whom the trustee is to pay the fund. But if this 
is sufficient to create a general power of appointment in 
Virginia, must it not also be stricken from the agreement? 
Obviously, the creator did not intend the donee to have a 
greater power than that limited by the agreement itself. | 
To give the donee a broader power than that intended 
would defeat the donor’s purpose in creating the trust. 
This is, of course, not permissible. See Restatement of S 
the Law of Trusts, Ch. 2, Sec. 65: 

“If a provision in the terms of a trust is illegal, the 
intended trust fails altogether if, but only if, the 
illegal provision cannot be separated from the other | 
provisions without defeating the purpose of the sett¬ 
lor in creating the trust.” 

Here the deletion of the power and the limitation on vol¬ 
untary alienation would not defeat the settlor’s purpose, 
as without either of them, we have a complete and perfect 
trust estate, with life annuitant and remaindermen all 
as intended by the settlor, the power of appointment being 
permissive only. 


i 
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However, the deletion of the restriction on voluntary 
alienation does not appear to have the effect of broaden¬ 
ing the scope of the power of appointment. The power 
to name the “person or persons” to whom the trustee 
should pay the fund is not such a dominion over the 
property as is consistent with ownership. That language 
standing alone is insufficient to indicate the settlor’s in¬ 
tent to confer power to appoint to estate or creditors. 
The reasoning used by the Maryland Court in the cases 
of Leser v. Burnet , supra, and Balls v. Dampman, 69 Md. 
390; 16 A 16, 17; 1 LEA 545, is equally valid here. In 
Balls v. Dampman, supra, it was said: 

“Mrs. Balls had, under her husband’s will, only the 
power to appoint—that is to name by will—the per¬ 
sons to whom the property should go; and she had 
no authority to devise it for the payment of her 
debts—that is to encumber or consume it altogether 
for her own use. The construction insisted on would, 
if adopted, practically convert her from a mere life 
tenant into an owner of the fee. She had no right 
to bind this property for the payment of her debts, 
or to fasten those debts upon it; “and, had such an 
intention on her part, been expressly stated in her 
will, it could not have been given effect, because not 
within the scope of her power of appointment. Much 
less, then, can such a result be constructively and in- 
ferentially reached. * * *” 

C. The Restrictions on Alienation Coupled With the 
Power of Appointment Conferred Upon Petitioners’ 
Decedent by the April 24, 1919 Agreement, Were 
Sufficient to Create a Valid Spendthrift Trust and 
Were Effective to Deprive the Donee of the Power to 
Appoint to Creditors or to Her Estate for the Benefit 
of Creditors. 

In holding that the restriction on alienation coupled with 
the power of appointment granted to petitioners’ decedent 
by the terms of the April 24, 1919 agreement was invalid 
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because spendthrift trusts were invalid in Virginia on 
the date of the agreement, the Board of Tax Appeals for 
the District of Columbia failed to give due consideration 
to all of the questions presented, which, if they had been 
before the Board, might well have influenced that decision 
to the contrary. As both parties proceeded upon the 
theory that section 5157 of the Virginia Code, 1940, was 
applicable, the Board did not have the benefit of briefs 
on the point. These questions will, however, be fully 
discussed here. 

There is nothing in the history of Section 2428 of the 
Virginia Code of 1878, and the case of Hutchinson v. 
Maxwell, infra, which requires holding that the agreement 
here in question was subject thereto, rather than to the 
new Section of the Code adopted March 7, 1918 before 
this agreement was entered into. Judge Epes’ analysis 
of Section 2428 of the 1878 Code and of the case of 
Hutchinson v. Maxwell, 100 Va. 169; 40 S. E. 655, in the 
case of Sheridan v . Krause, 161 Va. 873, 172 S. E. 508, 
91 A. L. R. 1067, supports this view. In that case, the 
history of the treatment accorded spendthrift trusts in 
Virginia was traced from the case of Garland v. Garland, 
87 Va. 758, 13 S. E. 478, (which in a dictum approved 
the view taken by the majority of the American courts 
that property may be held in trust free from the debts 
of the cestui for his support and maintenance during his 
lifetime, with remainder at his death to another person), 
through the theory of Hutchinson v. Maxwell, holding 
such trusts void against creditors, to the intent of the 
Virginia assembly as expressed in the Act of March 7, 
1918, enacting what is now Section 5157 of the Virginia 
Code, 1940. Judge Epes points out that the case of Hut¬ 
chinson v. Maxwell, adopts the English rule on spend¬ 
thrift trusts, stating that rule as follows: 

“The English rule is that, regardless of the pur¬ 
poses of the trust, where a trust is created for the 
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benefit of a cestui que trust of full age and sound 
mind, provisions attached to the trust which attempt 
to impress the interest of the cestui que trust in 
either the income or the corpus of the trust prop¬ 
erty, whether it be for life or of the duration of the 
fee simple estate, with the characteristic of being al¬ 
together or temporarily inalienable by the cestui que 
trust, or with the characteristic of being altogether 
or temporarily free from subjection to the debts of 
the cestui que trust, are void as to his or her credi¬ 
tors, except where they are attached to the estate of 
a married woman during coverture. Lewin on Trusts 
(13th Edition) 140 et seq.; 28 Halsbury’s Laws of 
Eng. (Trusts) 29; 1. Perry on Trusts (7th Ed.) Secs. 
386, 386a; Hutchinson v. Maxwell, 100 Va. 169, 40 
S. E. 655, 57 L. E. A. 384, 93 Am. St. Repts. 944”. 

He then proceeds to analyze the theory of Hutchinson v. 

Maxwell, supra, pointing to language such as the fol¬ 
lowing : 

“This Statute (Section 2428, Code Va. 1887) makes 
the equitable estate of the cestui que trust liable for 
his debts to the same extent as if he were the owner 
of the same. If a condition is annexed to a legal 
life estate that it shall not be liable for the owner’s 
debts, it is void. Why, then, is not a like condition 
annexed to an equitable life estate void also?” 

and concludes: 

“The true reason for the decision of this Court in 
Hutchinson v. Maxwell, supra, is the same—public 
policy as deduced by the Court from the genius of 
the common law interpreted in the light of the stat¬ 
utes of England and Virginia, removing old restraints 
on alienation of the States, and from Section 2428, 
Code Va. 1887, which is hereafter quoted. 

That this is so is illustrated by the fact that the 
English Courts and the American Courts which fol¬ 
low the English rule on this subject make an excep¬ 
tion where the provisions against alienation and sub¬ 
jection to debts are attached to the estate of a mar¬ 
ried woman during coverture. Why the exception? 
There is no essential difference in the nature of the 


estate given and no statutory provision authorizing 
the exception. The reason for the exception is simply 
that the courts have taken the view that, in a case 
of trusts for married women, such provisions are not 
against public policy, but in other cases they are.” 

That decision then goes on to hold spendthrift trusts 
as to either income or principal, or both, valid in Vir¬ 
ginia under Section 5157 of the 1919 Code, stating: 

“The new part of Section 5157 is clearly remedial 
and not restrictive and is to be so interpreted. As 
we interpret it, the intention of the General Assembly 
in enacting the new matter contained in Section 5157 
was not merely to provide a begrudged exception to 
the application of the doctrine of Hutchinson v. Max¬ 
well or to the rule laid down in the old part of the 
section as it had been interpreted by this court in 
that case. Its intention was to make a material 
change in the public policy of the state on this sub¬ 
ject, and to liberalize and humanize the rule of Hut¬ 
chinson v. Maxwell. 

• * * # 

The General Assembly was not satisfied with a 
public policy that worked such results, and by the 
new matter in Section 5157 has declared it to be 
the public policy of Virginia to permit property not 
exceeding $100,000 in actual value to be held in trust 
for the support and maintenance of a person without 
being subject to alienation by him or to his debts, 
where the creator of the trust so provides.” (Italics 
ours) 

It was this reversal of public policy, by the enactment 
of Section 5157 of the 1919 Code, on March 7, 1918, which 
the Board of Tax Appeals held was not applicable to the 
April 24, 1919, agreement, because the effective date of 
the new Code was postponed by Section 6567 thereof to 
January 13, 1920. Whatever may have been the consid¬ 
erations which influenced postponing of the effective date 
of the entire Code, it certainly cannot be urged with any 
seriousness, that the Virginia Assembly, having by the 
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enactment of the amendment to Section 2428 of the 1878 
Code indicated its disapproval of the public policy pro¬ 
nouncements of Hutchinson v. Maxwell, intended to post¬ 
pone also the effect of the new public policy on the deci¬ 
sions of the Courts of Virginia. 

Furthermore, the significance of the fact that the agree¬ 
ment was entered into on April 24, 1919, one year, one 
month and seventeen days after the Act of the Virginia 
Assembly adopting the 1919 Code, and Section 5157 
thereof, on March 7, 1918, cannot go unnoticed. It must 
be presumed that the April 24, 1919, agreement was en¬ 
tered into with the change in the statute in mind. The 
agreement so indicates. The time element supports this 
indication. Language such as that set forth in the recita¬ 
tions of the contract point to the creation of a trust in 
the future, and after the effective date of the new statute. 
For instance, the second and third paragraphs of the 
recitals (Joint Appendix,p. 16A) state: 

4 ‘Whereas, the said Petersburg Savings and Trust 
Company, Trustee, as aforesaid, has been designated 
as Trustee, in order that there may he created a trust 
fund, for the uses and purposes hereinafter men¬ 
tioned, and, 

Whereas,the Petersburg Savings and Trust Company 
has agreed to receive and accept, and to hold and 
manage such monies as may he received by it from 
the said policy, in accordance with the provisions of 
this contract. ’ ’ (Italics ours) 

In addition, the first paragraph of the agreement assigns 
to the trustee “any and all monies payable after his 
death”. (Joint Appendix, p. 17A). 

Subsequent developments indicate that the parties con¬ 
sidered the agreement as nothing more than a contract 
to create a trust in the future. Harvey Seward reserved 
the right to change the beneficiary of the policy described 
in the agreement; a reservation, the fact of which pre- 
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sented problems to his executor and the Treasury Depart¬ 
ment which were settled only after a Tax Court decision, 
affirmed by the Fourth Circuit, in the case of Seward's 
Estate v. Commissioner, 164 F. 2d. 434. In that case the I 
agreement here in question, and others like it, were be¬ 
fore the Court for construction. Judge Soper, writing 
the opinion for the Court, was of the opinion that the 
policies themselves were not assigned, merely the pro¬ 
ceeds, stating as to the instant agreement (at pages 436, 
437): 

“If the mere restricted form was used designedly by 
the parties in the assignments of April 24, 1919, the 
trustee was merely given control of the insurance 
monies after the death of the insured, and he did not 
relinquish control of his reserved rights under the 
policies during his life, such, for example, as the 
right to change the beneficiary. This construction 
of the agreements gives adequate play to their provi¬ 
sions, for in the absence of subsequent acts of the 
insured, the trustee would receive the insurance 
monies upon his death and would be able to use them 
for the trust purposes free from the control of the 
estate or heirs or of any other person. In this view 
the assignments of April 24, 1919 would be tanta¬ 
mount to the designation of a beneficiary who, in the 
abence of a later designation, ordinarily takes the 
proceeds of an insurance policy without interference 
from the estate or from creditors of the insured.’’ 

Of additional significance is the contention advanced 
by Harvey Seward, in an action filed in the Hustings 
Court of the City of Petersburg, Virginia, in 1931, that 
the agreement of April 24, 1919, was not intended to 
deprive him “of the control of the policies during his 
life, or of any of the rights and benefits to which he 
was entitled thereunder, but the intention was merely 
to name the trustee as beneficiary of the policies, and to 
transfer to it the monies payable after the decedent’s 
death, to be held in trust for the purposes set out in the 





24 


assignments; * # See the decision of the Fourth Cir¬ 
cuit in Seward’s Estate v. Commissioner, supra, at page 
436. 

The final question which is also controlling here, is the 
effect of the exception to the general rule against spend¬ 
thrift trusts in Virginia prior to the enactment of Section 
5157 of the Code of 1919, on March 7, 1918. That excep¬ 
tion existed, as stated in both Hutchinson v. Maxwell and 
Sheridan v. Krause, supra, where the provisions against 
alienation and subjection to debts were attached to the 
estate of a married woman during coverture. The provi¬ 
sions here against alienation attached to the trust fund 
which came into being in 1943, at a time when Sarah S. 
Lane was a “married woman during coverture”. (Joint 
Appendix, p. 9A) The exception to the rule was there¬ 
fore applicable, and the restrictions against alienation 
were not against the public policy doctrine of the Section 
2428 of the 1878 Code or of Hutchinson v. Maxwell, nor 
would they have been had they prohibited involuntary 
alienation as well. 


CONCLUSION 

1. The restrictions against alienation coupled with the 
power of appointment conferred upon Sarah S. Lane by 
agreement between Harvey Seward and Petersburg Sav¬ 
ings and Trust Company, dated April 24, 1919, were 
valid restrictions upon alienation under the laws of Vir¬ 
ginia, and were effective to prohibit the exercise of the 
power of appointment by the donee, in favor of creditors 
or her estate and thus for the benefit of creditors. 

2. As petitioners 1 decedent could not have appointed 
to creditors or to her estate and thus for the benefit of 
creditors, she did not have a general power of appoint¬ 
ment within the meaning of Section 1601 (j), Title 47 of 
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the District of Columbia Code, 1940, the non-exercise of 
which was taxable to petitioners under that section. 

3. The decision of the Board of Tax Appeals, in each 
case, should be reversed and the assessments against 
petitioners cancelled. 

Respectfully submitted, 

Robert S. Moss, 

K. Robert Hahn, 

1317 F Street N. W. 
Washington 4, D. C. 
Attorneys for Petitioners 
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25 Filed Aug 15 1949 Board of Tax Appeals 
For the District of Columbia 
PETITION FOR REVIEW 
BOARD OF TAX APPEALS FOR THE DISTRICT 

OF COLUMBIA 


SALLY LANE, by her father and next friend, 

Petitioner, 

v. 

DISTRICT OF COLUMBIA, Respondent. 
Docket No. 1156 


Petition of Sally Lane, by Her Father and Next Friend, 
for Review by the United States Court of Appeals for 
the District of Columbia of a Decision by the Board 
of Tax Appeals for the District of Columbia 

SALLY LANE, by her father and next friend, the peti¬ 
tioner in this cause, by Robert S. Moss, Counsel, hereby 
files her petition for a review by the United States Court 
of Appeals for the District of Columbia of the decision 
of the Board of Tax Appeals for the District of Columbia, 
rendered July 26, 1949, determining that inheritance taxes 
were lawfully assessed against the petitioner, by the As¬ 
sessor of the District of Columbia and collected from her 
by the Collector of Taxes of the District of Columbia for 
the fiscal year 1949, in the amount of One Hundred 
($100.00) Dollars. 

I. 

The petitioner is an individual under the age of twenty- 
one (21) years, with residence at 4000 Fordham Road, 
N. W., Washington, D. C. where she resides with her 
father, William F. Lane, who brings this petition on her 
behalf as her next friend. 



Nature of the Controversy 

(a) The controversy involves the question of the tax¬ 
ability, under the provisions of Section 47-1601 (j) 

26 of the District of Columbia Code, of a transfer 
to petitioner resulting from the non-exercise of a 
certain power of appointment, held by petitioner’s mother, 
Sarah S. Lane, deceased, under a trust agreement, and the 
validity of the assessment and collection by the assessing 
and collecting authorities of the District of Columbia of 
inheritance taxes, on account thereof, for the fiscal year 
1949. 

(b) The petitioner is a remainderman under a Virginia 
life insurance trust agreement dated April 24,1919, by and 
between Harvey Seward, now deceased, a resident of Pet¬ 
ersburg, Virginia, as settlor, and Petersburg Savings and 
Trust Company, a Virginia corporation, as trustee. This 
agreement states that the settlor has insured his life for 
Thirty Thousand ($30,000.00) Dollars, payable at his 
death, to the trust company as trustee for Sarah Eliza¬ 
beth Seward, and provides that, upon his death, the trust 
company is to collect the proceeds, and: 

“to have and to hold the same . . . free from control, 
claims, debts, demands and charges of the party of the 
first part, his heirs, and personal representatives, and of 
any person whatsoever,” 

but in trust to hold, manage, and control and receive the 
money so received from the insurance policy, and pay the 
net income therefrom in quarterly installments to Sarah 
Elizabeth Seward during the term of her life, and at her j 
death: 

“to pay the principal of the trust estate to such person 
or persons as she may by her will direct. It being ex¬ 
pressly understood that the said Sarah Elizabeth Seward 
shall not during her life, have the power to pledge, en¬ 
cumber, sell or otherwise dispose of any part of the prin- 
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cipal of the trust estate, but that she may, should she so 
desire, dispose of the same by her will.” 

The trust agreement further provides that in the event 
Sarah Elizabeth Seward shall fail to dispose of the prin¬ 
cipal of the trust estate by will, then at her death the 
trust estate shall be and become the property of her chil¬ 
dren, if any, or the descendants thereof, per stirpes. 
27 Subsequent to the execution of said trust agree¬ 
ment, Sarah Elizabeth Seward married William F. 
Lane, she and Mr. Lane became residents of the District of 
Columbia, and two children were bom of the marriage, the 
first Ann, the second Sally. Harvey Seward died February 
17, 1943, whereupon the trust company collected the pro¬ 
ceeds of the insurance policy and invested them in United 
States Government securities, and thereafter paid the in¬ 
come derived therefrom to Sarah Elizabeth Seward Lane, 
semi-annually, until her death on June 30th, 1948, being 
then a resident of the District of Columbia. Sarah Eliza¬ 
beth Seward died intestate, without having in any manner 
exercised, or attempted to exercise, the power of appoint¬ 
ment contained in the trust agreement of April 24, 1919. 
She was survived by her husband, William F. Lane, and 
her two minor daughters, Sally Lane and Ann Lane 
Hereford. The trust fund is presently being held by the 
trust company as guardian for the two minor daughters 
of the decedent. 

(c) In an inheritance tax return, covering property 
not under the control of the administrator of the estate 
of Sarah S. Lane, deceased, filed by William F. Lane, on 
behalf of himself and his two minor daughters, on or 
about December 28, 194S, the petitioner took the position 
that the power of appointment contained in the trust 
agreement was not a general power of appointment, the 
non-exercise of which w^as taxable under the provisions 
of Section 47-1601 (j) of the District of Columbia Code. 
The Assessor of the District held that the petitioner was 
subject to an inheritance tax on the non-exercise of the 
power of appointment contained in the 1919 trust agree¬ 
ment and assessed a tax of One Hundred ($100.00) Dollars 


against the petitioner thereon and notified the petitioner 
of such assessment on March 30, 1949. The peti¬ 
tioner paid said tax to the Collector of Taxes of the 
28 District of Columbia under protest in writing on 
March 31, 1949, and appealed from said assessment 
to the Board of Tax Appeals. 

III. 

i 

The petitioner being aggrieved by the findings of fact, 
and conclusions of law contained in said findings and 
opinion of the Board of Tax Appeals, and by its decision 
entered in pursuance thereto desires to obtain a review 
thereof by the United States Court of Appeals for the 1 
District of Columbia. 

* * * * 

94 Piled Aug 15 1949 Board of Tax Appeals 
for the District of Columbia 
PETITION FOR REVIEW 
BOARD OF TAX APPEALS FOR THE DISTRICT 

OF COLUMBIA 

ANN LANE HEREFORD, by her father and next friend, 

Petitioner, 

v. ! 

DISTRICT OF COLUMBIA, Respondent. 

Docket No. 1157 

I 

Petition of Ann Lane Hereford, by Her Father and Next 
Friend, for Review by the United States Court of Appeals 
for the District of Columbia of a Decision of the Board 
of Tax Appeals for the District of Columbia 

• # # • 

[Body of petition is omitted as it is identical with that , 
at p. 2A except for name of petitioner.] 
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24 Filed Jul 26 1949 Board of Tax Appeals for 

the District of Columbia 
SALLY LANE, by her father and next friend, 

Petitioner, 

v. 

DISTRICT OF COLUMBIA, Respondent. 

Decision 

This proceeding came on to be heard npon the petition 
filed herein, and upon consideration thereof and of the 
evidence adduced at the hearing on said petition, it is, 
by the Board, this 26th day of July, 1949, 

ADJUDGED and DETERMINED, That the assessment 
of inheritance tax herein appealed from, be, and it is 
hereby, affirmed. 

/s/ Lawrence Koenigsberger, 
Lawrence Koenigsberger, 

Member Sole, 

Board of Tax Appeals for the 
District of Columbia 

Findings of Fact & 

Conclusions of Law, Memo and Decision 
Served as follows: 

Robert S. Moss, Esq., 

1317 F Street, N. W., 

Washington, D. C. (Mailed July 26,1949) 

Assessor, D. C. (Personally July 26,1949) 

Corporation Counsel, D. C. (Personally July 26,1949) 

/s/ Mildred Jones 
Acting Clerk 

93 Filed Jul 26 1949 Board of Tax Appeals for 

the District of Columbia 

ANNE LANE HEREFORD, by her father and next friend, 

Petitioner, 

v. 

DISTRICT OF COLUMBIA, Respondent. 
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DOCKET NO. 1157 j 

Decision 

This proceeding came on to be heard upon the petition 
filed herein, and upon consideration thereof and of the 
evidence adduced at the hearing on said petition, it is, 
by the Board, this 26th day of July, 1949, 

ADJUDGED and DETERMINED, That the assess¬ 
ment of inheritance tax herein appealed from, be, and it 
is hereby, affirmed. 

/s/ Lawrence Koenigsberger, 

Lawrence Koenigsberger, 

Member Sole, 

Board of Tax Appeals for 
the District of Columbia 

Findings of Fact & Conclusions 
of Law, Memo and Decision 
served as follows: 

Robert S. Moss, Esq., 

1317 F Street, N. W., 

Washington, D. C. (Mailed 7/26/49) 

Assessor, D. C. (Personally 7/26/49) ' j 

Corporation Counsel, D. C. (Personally 7/26/49) 

/s/ Mildred Jones 
Acting Clerk 

' 

• • • • 

18 Filed Jul 26 1949 Board of Tax Appeals for 

the District of Columbia 

Opinion No. 710 j 

Appeals from assessments of inheritance taxes. 

Findings of Fact and Conclusions of Law 
Findings of Fact 

1. On April 24, 1919, Harvey Seward, then a resident 
of Petersburg, Virginia, as party of the first part, made 
a contract with Petersburg Savings & Trust Company, a 
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Virginia corporation, as party of the second part, which 
recited that he had insured his life in the Equitable Life 
Assurance Society of New York for $30,000, payable at 
his death, to the Trust Company as trustee for Sarah 
Elizabeth Seward, in order that there might be created 
a trust fund for the uses and purposes thereinafter men¬ 
tioned. The contract recited that Seward had assigned 
and transferred, and that he thereby assigned and trans¬ 
ferred to the Trust Company, all monies payable after his 
death on the policy, “To have and to hold the same . . . 
free from control, claims, debts, demands and charges of 
the party of the first part, his heirs, and personal repre¬ 
sentatives, and of any person whatsoever, ’ 9 but in trust, to 
hold, manage and control and receive the money so re¬ 
ceived from the insurance policy, and pay the net 
19 income therefrom in quarterly installments to Sarah 
Elizabeth Seward during the term of her life, and 
at her death 

“to pay the principal of the trust estate to such person 
or persons as she may by her will direct. It being ex¬ 
pressly understood that the said Sarah Elizabeth Seward 
shall not during her life, have the power to pledge, en¬ 
cumber, sell or otherwise dispose of any part of the prin¬ 
cipal of the trust estate, but that she may, should she so 
desire, dispose of the same by her will.” 

The contract further provided that in the event Sarah 
Elizabeth Seward should fail to dispose of the principal 
of the trust estate by will, then at her death the trust 
estate should be and become the property of her children, 
if any, or the descendants thereof, per stirpes. 

The contract contained certain other provisions effective 
in the event of the death of Sarah Elizabeth Seward with¬ 
out having disposed of the trust estate by will, and with¬ 
out issue or descendants thereof. 

2. At the time of the making of the contract of April 
24, 1919, section 2428 of the Virginia Code of 1887 was 
in force, as follows: 
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“Estates of every kind, holden or possessed in trust, shall 
be subject to debts and charges of the persons to whose 
use or to whose benefit they are holden or possessed, as 
they would be if those persons owned the like interest in 
the things holden or possessed, as in the uses or trusts 
thereof”. 

3. Sarah Elizabeth Seward therafter married William 
F. Lane, and her name thereby became Sarah S. Lane. 

4. Harvey Seward died in 1943, being at the time a 
resident of Virginia. Thereupon the Trust Company col¬ 
lected the proceeds of the insurance policy and invested 
them in United States Government securites. It paid the 
net income derived therefrom to Sarah S. Lane (formerly 
Sarah Elizabeth Seward), semi-annually, until she died on 

June 30,1948. 

20 5. Sarah S. Lane died intestate, without having 

in any manner exercised, or attempted to exercise, 
the power of appointment contained in the contract of 
April 24, 1919. She was survived by two minor daughters, 
Sally Lane and Anne Lane Hereford. Petersburg Savings 
& Trust Company is guardian of their estates and holds 
the corpus of the trust estate as such guardian. At the 
date of decedent ? s death it consisted of $30,000. 

6. On March 30, 1949, the Assessor made assessments 
of inheritance taxes of $100 each against Sally Lane and 
Anne Lane Hereford, based on the theory that each of 
them had received $15,000 by reason of the non-exercise 
by the decedent of the power of appointment conferred 
upon her by the contract of April 24,1919. 

7. On March 31, 1949, the tax was paid, under protest 
in writing. On May 11, 1949, each of these parties, by 
William F. Lane, as next friend, filed her petition with 
this Board, appealing from said assessments, upon the 
ground that the contract of April 24, 1919 was a spend¬ 
thrift trust, which was, pursuant to its terms and to the 
provisions of section 5157 (Code 1887, sec. 2428) of the 
Virginia Code, effective to deprive Sarah S. Lane of the 
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right to alienate the principal, and to deprive her creditors 
of the right to subject the principal to claims against her 
or her estate; and that therefore the power of appoint¬ 
ment held by her, had it been exercised, could not have 
been exercised in favor of her creditors; that she had 
failed to exercise the power of appointment; and that the 
principal of the trust estate passed to petitioners under 
the provisions of the April 24,1919 agreement, and not by 
reason of the non-exercise of the power of appoint¬ 
ment. 

21 8. Section 5157 of the Virginia Code is part of 

Virginia Code of 1919. It re-enacted section 2428 
of the Virginia Code of 1887, and added thereto the fol¬ 
lowing : 

“but any such estate, not exceeding one hundred thousand 
dollars in actual value, may be holden or possessed in 
trust upon condition that the corpus thereof and income 
therefrom, or either of them, shall be applied by the trustee 
to the support and maintenance of the beneficiaries with¬ 
out being subject to their liabilities or to alienation by 
them; but no such trust shall operate to the prejudice 
of any existing creditor of the creator of such trust.” 

The 1919 Code was enacted March 7, 1918, and became 
effective January 13,1920. 

Conclusions of Law 

1. The power of appointment conferred by the trust 
agreement of April 24, 1919 between Harvey Seward as 
grantor, and Petersburg Savings & Trust Company as 
grantee, was a general power of appointment within the 
meaning of District of Columbia Code 1940, section 1601 (j). 

2. Upon the death of Sarah S. Lane, beneficiary of 
said trust, without having exercised said power, liability 
for inheritance tax arose under said section of said Code. 

3. Section 5157 of Virginia Code of 1919 is not ap¬ 
plicable. 
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4. The assessments appealed from were correct and 
should be affirmed. 

Decision will be entered for the respondent . 

/s/ Lawrence Koenigsberger 
Lawrence Koenigsberger 
Member Sole, 

Board of Tax Appeals for 
the District of Columbia 
• • • • 

22 Filed Jul 26 1949 Board of Tax Appeals 

for the District of Columbia 

Memorandum 

These appeals are based upon petitioners 7 contention 
that the trust created by the contract of April 24, 1919 
was a spendthrift trust, and was not subject to the 
claims of the creditors of the decedent; that decedent 
could not have exercised her power of appointment during 
her lifetime, nor, by will or otherwise, in favor of her 
estate or creditors; and that therefore the power was not 
a general one, the non-exercise of which gave rise to tax 
liability under section 47-1601 of the District Code of 
1940. 

The fact that the power could be exercised only by will, 
did not deprive it of its character as a general power, Lee 
v. Commissioner, 61 App. D. C. 33, '57 F. (2d) 399, Whit- 
lock-Rose v. McCaughn, 21F. (2d) 164. 

The law of Virginia, which was the domicile of the 
parties at the time the trust agreement was made, and 
which was the legal and physical situs of the trust prop¬ 
erty, determines the nature of the legal interest of the 
decedent thereunder, Morgan v. Commissioner, 309 U. S. 
78, and the applicable law is that at the time the 

23 trust agreement was made. At that time spend¬ 
thrift trusts were not valid in Virginia, and equitable 

assets of beneficiaries were liable for their debts equally 
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with their legal assets. This was the law of Virginia as 
declared by its highest court, Hutchinson v. Maxwell, 100 
Va. 169, and by statute, namely, section 2428 of the Vir¬ 
ginia Code of 1887 as follows: 

“Estates of every kind, holden or possessed in trust, 
shall be subject to debts and charges of the persons to 
whose use or to whose benefit they are holden or possessed, 
as they would be if those persons owned the like interest 
in the things holden or possessed, as in the uses or trusts 
thereof. ’ 1 

It is therefore not necessary to consider whether the 
power of appointment would have been other than a general 
power if the trust had been a valid spendthrift trust, or 
could not have been exercised in favor of the estate of 
the beneficiary and thus for the benefit of her creditors 
(as to which, contra, see Sheridan v. Krause, 161 Va. 873, 
172 S. E. 508,515-516). 

By act of the Virginia Assembly of March 7, 1918, a 
new code known as the 1919 Code was enacted. That code, 
in section 5157 thereof, re-enacted section 2428 of the 
1887 Code and added thereto the following provision: 
“but any such estate, not exceeding one hundred thousand 
dollars in actual value, may be holden or possessed in trust 
upon condition that the corpus thereof and income there¬ 
from, or either of them, shall be applied by the trustee 
to the support and maintenance of the beneficiaries with¬ 
out being subject to their liabilities or to alienation by 
them; but no such trust shall operate to the prejudice 
of any existing creditor of the creator of such trust.” 
This code became effective on January 13, 1920 (sec. 6567) 
and, therefore, does not apply to the trust agreement of 
April 24, 1919, the rights of the parties under which were 
fixed as of the date of the agreement. 

It is, of course, not to be inferred that if the 1919 Code 
were applicable, a different conclusion would have been 
reached on this appeal. That question, not being before 
the Board, is not decided. 
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/s/ Lawrence Koenigsberger. 
Lawrence Koenigsberger, 
Member Sole, 

Board of Tax Appeals for 
the District of Columbia 

1 Filed May 11 1949 Board of Tax Appeals 
for the District of Columbia 
BOARD OF TAX APPEALS 
FOR THE DISTRICT OF COLUMBIA 
Sally Lane, by her father and next friend, 

Witjjam F. Lane, Petitioner 
vs. 

The Distbict of Columbia, Respondent 
Docket No. 1156 

Petition 

The above named petitioner petitions for a cancellation 
of an assessment of taxes and alleges as follows: 

1. Petitioner is an individual under the age of twenty- 
one (21) years, with residence at 4000 Fordham Road, 
N. W., Washington, D. C., where she resides with her 
father, William F. Lane, who brings this petition on her 
behalf as her next friend. 

2. The tax in controversy is an inheritance tax levied 
and assessed during the fiscal year ending June 30, 1949, 
for a claimed inheritance occurring by reason of the 
death of petitioner’s mother on June 30, 1948, and in the 
amount of One Hundred and no/100 ($100.00) Dollars. 

3. The notice of assessment (statement of taxes due) 
was dated March 30th, 1949 and the tax was paid by the 
petitioner under protest in writing on March 31st, 1949 
as will appear in a copy of notice of assessment hereto 
attached as Exhibit “A”. 

4. The assessment of the tax set forth on the notice of 
assessment is based upon the following error: 
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a. That Sarah S. Lane, life annuitant under a 

2 certain trust agreement dated April 24, 1919, at Pe¬ 
tersburg, Virginia, entered into by and between her 

father, Harvey R. Seward of that city and the Petersburg 
Savings and Trust Company, had a general power of ap¬ 
pointment, under the terms of that agreement, within the 
meaning of Section 47-1601 (j) of the District of Columbia 
Code, the non-exercise of which by the said Sarah S. Lane, 
prior to her death on June 30, 1948, must be deemed a 
transfer taxable under the provisions of Section 47-1601 
of the District of Columbia Code. 

5. The facts upon which the petitioner relies as a basis 
of this proceeding are as follows: 

a. Harvey R. Seward and Petersburg Savings & Trust 
Company, both of Petersburg, Virginia, entered into a 
life insurance trust agreement on the 24th day of April, 
1919, a copy of which is attached hereto and marked 
E xhi bit “B’\ Under the terms of this agreement, Sarah 
S. Lane, the mother of petitioner, had a life interest in 
the income of the corpus of said trust estate, remainder 
over to her children, subject to divestment by the exer¬ 
cise of a power of appointment. 

b. The agreement aforesaid was a spendthrift trust 
agreement, which was, pursuant to its terms and to the 
provisions of Section 5157 (Code 1887, Sec. 2428) of the 
Virginia Code, effective to deprive Sarah S. Lane of 
the right to alienate the principal, and to deprive her 
creditors of the right to subject the principal to claims 
against her or her estate; and that therefore the power 
of appointment held by the said Sarah S. Lane, under 

the terms and the conditions of the said trust agree- 

3 ment, had it been exercised, could not have been 
exercised in favor of the creditors of the said Sarah 

S. Lane. 

c. Sarah S. Lane failed to exercise the power of ap¬ 
pointment given to her by the trust agreement aforesaid 
prior to her death on June 30, 1948; dying on that date, 
intestate. 
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d. The principal of said trust estate under the terms of 
said trust agreement, passed to the two children of the 
said Sarah S. Lane, petitioner Sally Lane, and her sis¬ 
ter, Ann Lane Hereford, both minors, under the provisions 
of the April 29, 1919 agreement and not by reason of 
the non-exercise of the power of appointment aforesaid, 
express or implied. 

6. The terms of the trust agreement aforesaid were 
disclosed to the Assessor in an inheritance tax return 
dated December 28, 1948, and filed on or about that date 
by William F. Lane on behalf of himself, of petitioner, 
and of petitioner’s sister, Ann Lane Hereford. Said re¬ 
turn so filed covered transfers of property not under the 
control of the Administrator. Said return is not at¬ 
tached hereto, as it merely stated the petitioner’s conten¬ 
tion that the power of appointment was not a general one 
and was not taxable under the provisions of Section 47-1601 
of the District of Columbia Code. However, after the 
filing of the return aforesaid, a memorandum in support 
of petitioner’s contention, made on behalf of the two minor 
daughters aforesaid, that the power of appointment con¬ 
tained in the trust agreement was not a general power of 
appointment, was filed in support of the contentions made 
in said return. A copy of that memorandum is attached 
hereto and marked Exhibit “C”. 

4 WHEREFORE, the petitioner prays that this 

Board may hear the proceedings and cancel the as¬ 
sessment of inheritance taxes aforesaid. 

• • • • 

75 Filed May 11 1949 Board of Tax Appeals 
for the District of Columbia 
BOARD OF TAX APPEALS 
FOR THE DISTRICT OF COLUMBIA 
Ann- Lane Hereford, by her father and next friend, 
William F. Lane, Petitioner 
vs. 

District of Columbia, Respondent. 
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Docket No. 1157 
Petition 

[Body of petition omitted, as it is identical, except for 
name, as the petition at p. 13A.] 

* * # # 

53 Pet Ex No. 1 Received in evidence 

THIS CONTRACT, made in duplicate, .this 24th day of 
April, 1919, by and between Harvey Seward of the City 
of Petersburg, Virginia, party of the first part, and Peters¬ 
burg Savings & Trust Company, a corporation chartered 
and existing under the laws of the State of Virginia, party 
of the second part: 

WHEREAS, the said Harvey Seward has insured his 
life in the Equitable Life Assurance Society of New York, 
for the sum of Thirty Thousand Dollars ($30,000.00), pay¬ 
able at his death, as is evidenced by the policy of such 
Company numbered 2230872, and has designated the Peters¬ 
burg Savings & Trust Company, Trustee for Sarah Eliza¬ 
beth Seward, as the beneficiary of the said policy: and 

WHEREAS, the said Petersburg Savings & Trust Com¬ 
pany, Trustee, as aforesaid, has been so designated as 
Trustee, in order that there may be created a trust fund, 
for the uses and purposes hereinafter mentioned; and 

WHEREAS, the Petersburg Savings & Trust Company, 
has agreed to receive and accept, and to hold and manage 
such monies as may be received by it from the said policy, 
in accordance with the provisions of this contract. 

NOW, THEREFORE, THIS CONTRACT WITNESS¬ 
ETH: That for and in consideration of the premises and 
for the further consideration of One Dollar ($1.00) paid 
by the party of the second part to the party of the first 
part, the receipt whereof is hereby acknowledged, the said 
party of the first part has assigned and transferred and 
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does hereby assign and transfer, nnto the party of the 
second part, its successors or assigns, any and all monies 
payable after his death on the above mentioned Life In¬ 
surance policy, issued by the Equitable Life Assurance 
Society of New York, being policy No. 2230872, for the 
sum of Thirty Thousand Dollars ($30,000.00). 

To have and to hold the same to the party of the sec¬ 
ond part, its successors or assigns, absolutely and 
54 without reservation, free from the control, claims, 
debts, demands, and charges of the party of the 
first part, his heirs, and personal representatives, and of ! 
any person whatsoever, but in trust, however, for the 
following uses and purposes. 

To hold, manage and control the money so received from 
the said insurance policy, with the right to invest the same 
in such manner as to it may seem best. 

To receive and collect the rents, issues, income and 
profits from the trust estate hereby created. 

After the payment of all taxes, fees, and other expenses 
properly chargeable thereto, to pay in quarterly install¬ 
ments to Sarah Elizabeth Seward, the daughter of Harvey 
Seward, the rents, issues, income and profits so received, 
for and during the term of her natural life, and at her 
death, to pay the principal of the trust estate hereby 
created to such person or persons as the said Sarah Eliza¬ 
beth Seward may by her will direct. It being expressly 
understood that the said Sarah Elizabeth Seward shall 
not during her life, have the power to pledge, encumber, 
sell or otherwise dispose of any part of the principal of 
the trust estate, but that she may, should she so desire, 
dispose of the same by her will. 

In the event that she, the said Sarah Elizabeth Seward, 
should fail to dispose of the principal of the trust estate 
by will, then at her death the trust estate shall be and 
become the property of the children, if any, of the des¬ 
cendants thereof, per stirpes, of her, the said Sarah 
Elizabeth Seward. 
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If she, the said Sarah Elizabeth Seward, should fail to 
dispose of the trust estate by will, and should die without 
issue or descendants thereof, then the Trustee shall hold 
the same for the use and benefit of the three children of 
the said Harvey Seward, namely, William Royal 
Seward, Harvey Seward and Dorothy Venning Seward, 
paying equally to each of them the income received from 
the trust estate, and as each child shall attain the age of 
thirty years, then the Trustee shall pay and deliver 
55 to such child one-third of the trust estate. 

If either William Royal Seward, Harvey Seward 
or Dorothy Venning Seward should die, without leaving 
descendants surviving, and before attaining the age of 
thirty years, then the portion of the trust estate to which 
such child would be entitled, upon reaching the age of 
thirty years, shall be and become the property of the 
remaining children, of him, the said Harvey Seward, and 
the descendants of any of them per stirpes, and shall be 
so paid by the Trustee. 

If either William Royal Seward, Harvey Seward or 
Dorothy Venning Seward should die, leaving descendants 
surviving, and before attaining the age of thirty years, 
then the portion of the trust estate to which such child 
would be entitled upon reaching the age of thirty years, 
shall be and become the property of the descendants of 
such deceased child, per stirpes, and shall be so paid by 
the Trustee. 

The Trustee is hereby empowered and authorized to re¬ 
ceive and collect the proceeds from the Life Insurance 
policy mentioned above, to execute and deliver such re¬ 
ceipts therefor as may be required, and to invest the 
same as to it may seem best, with full power at all times, 
and from time to time to alter, change and vary such in¬ 
vestment or re-investments, without being liable or ac¬ 
countable for any loss resulting therefrom. 

The Trustee is hereby given full and absolute power and 
discretion to sell and convey, assign, transfer, pledge, lease 
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or exchange any real estate, stocks, bonds, securities or 
other property, or any part or parts thereof, at any time, 
belonging to the trust estate, whether original or subse¬ 
quent investments, and in case of the sale of any prop¬ 
erty, to sell either publicly or privately, for cash or for 
credit, and upon such terms and conditions as to the 
Trustee may seem best, and no purchaser shall be re¬ 
quired to see to the application of the proceeds of any 
sale so made. 

'56 The Trustee shall not be held accountable or liable 
for the depreciation in value of any property held 
by it for the trust estate. 

The Trustee shall not be entitled to receive any com¬ 
mission on the corpus of the trust estate, either at the 
time it receives the same or at the time it distributes the 
same, and shall be entitled, as consideration for its serv¬ 
ices, to 2% of the income, rents, issues and profits received 
and collected by it, on the trust estate. 

The Trustee accepts the trust hereby created and cove¬ 
nants and agrees to faithfully and diligently perform and 
discharge all duties in connection with this trust, and at the 
termination thereof, to at once dispose of the trust estate 
in accordance with the provisions of this contract. 

IN WITNESS WHEREOF, the said Harvey Seward 
has hereunto affixed his hand and seal, and the Petersburg 
Savings & Trust Company has caused its name to be 
signed hereto by its President, and its corporate seal to 
be hereto affixed and duly attested by its Secretary, all 
as of the day and year first above written. 

/s/ Harvey Seward (Seal) 

PETERSBURG SAVINGS & 

TRUST COMPANY 
By /s/ T. F. Heath 

President 

Attested: i 

Edward W. Butcher { ' 

Secretary 
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State of Virginia, 

City of Petersburg, to-wit: 

I, S. B. Hoag, a Notary Public, in and for the City of 
Petersburg, in the State of Virginia, do hereby certify 
that Harvey Seward, T. F. Heath, President and E. W. 

Butcher, Secretary of the Petersburg Savings & 
57 Trust Company, whose names are signed to the 
foregoing writing, bearing date on the 24th day of 
April, 1919, have severally acknowledged the same before 
me in my City and State aforesaid. 

My commission expires on the 8 day of Octo 1921. 

Given under my hand this 17 day of May 1919. 

S. B. Hoag 
Notary Public 












BRIEF FOR RESPONDENT 


Untied Mates (Jour: y/ 

IN THE /v a. 

United States Court of Appeals 1 Cofurr.OQ Circuit 

for the District of Columbia <8tifrN0V2 g 1QZLQ 


No. 10,418 





SALLY LANE, by her father and next friend, 
WILLIAM F. LANE, Petitioner 


CLESfC 


vi 


THE DISTRICT OF COLUMBIA, Respondent. 


No. 10,436 


ANN LANE HEREFORD, by her father and 
next friend, WILLIAM F. LANE, Petitioner, 

v. 

THE DISTRICT OF COLUMBIA, Respondent. 


PETITIONS FOR REVIEW OF DECISIONS OF BOARD 
OF TAX APPEALS FOR THE DISTRICT OF COLUMBIA 


Vernon E. West, 

Corporation Counsel, D. C. 

cl States Court of Appec&BEQTER H. Gray, 

p or jf, e Principal Assistant Corporation Coun- 

:irict of Columbia. Circuit sel, D. C. 

JO . ; Harry L. Walker, 

|| NOV 23 1949 Assistant Corporation Counsel, D. C. 

JWilliam S. Cheatham, 

Assistant Corporation Counsel, D. C. 
\J Attorneys for Respondent, 

. District Building, Washington, D. C. 


DIVISION OP PRINTING AND PUBLICATIONS—SOVONMINT OP TM* DISTRICT OP COLUMBIA 


l*W 










INDEX 


PACK 

Subject Index 

Summary of Argument _ 1- 2 

Argument 

I. The Power oj Appointment Involved is a General Power 
Within the Meaning of the Term “General Power of Ap¬ 
pointment” as used in the Statute under which the Tax In¬ 
volved was Assessed _ 2- 6 

II. It is Immaterial Whether the Law of the District of Columbia 
or Virginia is Applied for The Supreme Court of Appeals of 
Virginia, like this Court, has Consistently Followed the 
Weight of Authority with respect to General Powers of 
Appointment ___ 6- 7 

III. The Provisions of Sec. 5157 of the Virginia Code Annotated 

(1940) do not Alter the Long Established Virginia Judicial 
Doctrine Concerning General Powers of Appointment _7-10 

IV. Petitioners' Contention that the Reasoning Followed in a Mary¬ 

land Case Should Be Followed by this Court is Without 
Meril because the Maryland Rule, as Expressed in that Case, 
is an Exception to the General Rule Followed by the Courts, 
Including the Courts of the District and Those of Virginia.. 10-12 

V. Other Contentions of Petitioners are Untenable _12-13 

Conclusion _ 14 

S’ 

Cases Cited 

Balls v. Dampman, 69 Md. 390, 16 A. 16, 17 (1888)_10,11 

Browning v. Blue Grass Hardware Co., 153 Va. 20, 149 S. E. 497 

(1929). See: 119 A. L. R. 68___ S 

District of Columbia v. Johnson & Wimsatt, 82 U. S. App. D. C., SI, 83, 

160 F. 2d 913, cert, denied 332 U. S. 760, 92 L. Ed. 346, 68 S. Ct. 63._ 4 

District of Columbia v. Lloyd, 82 U. S. App. D. C. 70, 71, 160 F. 2d 581 

(1947) _ 4 

Freeman’s Adm’r v. Butters, 94 Va. 406, 26 S. E. 845 _6, 7 

Gelpcke v. City of Dubuque, 68 U. S. 221, 222, 1 Wall. 221. 222, 17 L. Ed. 

519, 520 ___ 

Ilannay v. Eve, 7 U. S. 242, 248, 3 Cr. 242, 248, 2 L. Ed. 427. 429 _ 


SO CO 















11 


INDEX—Continued 


Hutchinson v. Maxwell, 100 Va. 160, 40 S. E. 655 - 8 

Johnstone v. Commissioner, 76 F. 2d 55, 56, 57 (C. A. 9th Cir., 1935), cert. 

denied 296 U. S. 578, 80 L. Ed. 408, 56 S. Ct. 89_4, 5 

Lee v. Commissioner, 61 App. D. C. 33, 34, 35, 57 F. 2d 339 (1932), cert. 

denied 286 U. S. 563, 76 L. Ed. 1295, 52 S. Ct. 645 _3,4,5,6 

User v. Burnet, 46 F. 2d 756, 760, 761 (C. A. 4th Cir., 1931)_3,10,11 

McCullough v. Commonwealth oj Virginia, 172 U. S. 102, 115, 43 L. Ed. 

382, 387. 19 S. Ct. 134___ 8 

Machen v. Yost, 54 App. D. C. 261, 262, 296 F. 1008, 1009 _ 12 

Morgan v. Commissioner, 103 F. 2d 636, 637 (C. A. 7th Cir., 1939) 

same case as_ 5 

Morgan v. Commissioner, 309 U. S. 78, 81, 84 L. Ed. 585, 60 S. Ct. 

424 (1940) _2.10 

Palmisano v. United States Brewing Co., 131 F. 2d 272, 273-274 (C. A. 

10th Cir., 1942) _ 8 

Paramount Famous Laskey Corp. v. National Theatre Corp., 49 F. 2d 64, 

66 (C. A. 4th Cir., 1931) _ 8 

Pascucci v. Alsop, 79 U. S. App. D. C. 354, 355, 147 F. 2d 880, 881 _ 12 

Price v. Cherbonnier, 103 Md. 107, 63 A. 209, 210 _ 10 

Rollins & Sons v. Board oj Commissioners, 199 F. 71, 78 (C. A. 8th Cir., 

1912) _;._ 13 

Seward’s Estate v. Commissioner, 164 F. 2d 434 _ 13 

Sheridan v. Krause, 161 Va. 873, 172 S. E. 508, 515-517 (1934)_ 9 

Watkins v. Rives, 75 U. S. App. D. C. 109, 111, 125 F. 2d 33, 35 _ 11 


Statutes Cited 

Act of May 16, 1938, c. 223, 52 Stat. 360, Sec. 5(a), D. C. Code, 1940 ed.. 

Sec. 47-1601 (j) _ 2 

Revenue Act of 1918, approved February 24, 1919, 40 Stat. 1057, c. 18 

Sec. 402(e), 40 Stat. 1097 _ 3 

Va. Code (1878), Sec. 2428 _ S 

Va. Code Ann. (1940): , 

Sec. 5157 _2.7,8,9,19 

Sec. 6567 _ 7,9 


Miscellaneous 


II. R. Rep. No. 767, 65th Cong., 2d Sess., pp. 21-22 (1918)_ 3 

H. R. No. 12863 ___ 3 

12 C. J. S. 858-859 ___ 13 

Black’s Law Dictionary (3d ed.), p. 261 _ 13 



























IN THE 


United States Court of Appeals 

For the District of Columbia Circuit 


No. 10,418 


SALLY LANE, by her father and next friend, 
WILLIAM F. LANE, Petitioner 

v. 

THE DISTRICT OF COLUMBIA, Respondent. 


No. 10,436 


ANN LANE HEREFORD, by her father and 
next friend, WILLIAM F. LANE, Petitioner, 

v. 

THE DISTRICT OF COLUMBIA, Respondent. 


BRIEF FOR RESPONDENT 


SUMMARY OF ARGUMENT. 

According to the meaning of the term “general power of ap¬ 
pointment” contained in Congressional legislative history and to 
the consistent construction placed upon the term by the Courts 
both prior and subsequent to the enactment of the District of 
Columbia statute containing the term, the power of appointment 


I 


1 




2 


here involved cannot be other than a general power. The law 
of Virginia has always been consistent with such interpretation 
and is in harmony with the decisions of this Court and the 
weight of authority on the question involved. The pertinent 
portion of Section 5157, Va. Code Ann. (1940), creating an ex¬ 
ception to the rule prohibiting the spendthrift trusts, was not in 
effect when the trust instrument was entered into and cannot be 
considered in connection with such instrument. Even if the 
pertinent part of Section 5157 had been in effect when the rights 
of the parties to the trust instrument became fixed, those provi¬ 
sions, according to the law of Virginia, do not affect the general 
power granted herein. 


ARGUMENT. 

I. 

The Power of Appointment Involved is a General Power 
Within the Meaning- of the Term “General Power of 
Appointment” as used in the Statute under which the 
Tax Involved was Assessed. 

According to the meaning of the term “general power 
of appointment” as used in Sec. 5(a) of the Act of May 
16, 1938, c. 223, 52 Stat. 360, D. C. Code, 1940 ed., Sec. 
47-1601 (j), the power of appointment involved cannot be 
other than a general power of appointment. 

Although Congress did not specifically define the term 
“general power of appointment” in the above-mentioned 
Act, under the provisions of which the taxes involved were 
assessed, Congress did define^he term twenty years earlier, 
and the Courts have consistently adhered to such defini¬ 
tion. In Morgan v. Commissioner , 309 U.S. 78, 81, 84 L. 
Ed. 585, 60 S. Ct. 424 (1940), Mr. Justice Roberts, speaking 
for the Supreme Court, said: 
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1 By ."define” we mean that Congress, according to legislative history, ex- 
.. pressed its intent as to the meaning of the term, as the Supreme Court 
pointed out in Morgan v.-Commissumer, 309 UJ3. 78. 81. 
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“None of the revenue acts has defined the phrase 
‘general power of appointment.’ The distinction 
usually made between a general and special power 
lies in the circumstances that, under the former, 
the donee may appoint to anyone, including his 
own estate or his creditors, thus having as full do¬ 
minion over the property as if he owned it; where¬ 
as, under the latter, the donee may appoint only 
amongst a restricted or designated class of persons 
other than himself.” 

“We should expect, therefore, that Congress 
had this distinction in mind w r hen it used the adjec¬ 
tive ‘general.’ The legislative history indicates 
that this is so.” (Citing Ii.R. Rep. No. 767, 65th 
f Cong., 2d Sess., pp. 21-22 (1918).) 

Petitioners have quoted in their brief (p. 12) only a portion 
_ of the first paragraph set forth above. The House Report 
cited in the Supreme Court’s opinion accompanied H.R. 
No. 12863, which became the Revenue Act of 1918, approved 
February 24, 1919, 40 Stat. 1057, c. 18. The materal por¬ 
tion of that report pertaining to Sec. 402(e), 40 Stat. 1097, 
reads as follows: 

“This amendment as well as that preceding is 
for the purpose of clarifying rather than extend¬ 
ing the existing statute. A person having a gen¬ 
eral power of appointment is, with respect to dis¬ 
position of the property at his death, in a position • 
not unlike that of its owner. The possessor of the 
power has full authority to dispose of the property 
at his death.” 

Subsequent to the above quoted legislative history con¬ 
cerning the intent of Congress as to the meaning of the 
term “general power of appointment” and prior to the 
f enactment of the District of Columbia Act, a number of 
cases involving the term were decided. Among such cases 
are Leser v. Burnet , 46 F. 2d 756 (C. A. 4th Cir., 1931); 
Lee v. Commissioner, 61 App. D. C. 33, 57 F. 2d 399 (1932), 
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cert, denied 286 U. S. 563, 76 L. Ed. 1295, 52 S. Ct. 645; 
Johnstone v. Commissioner, 76 F. 2d 55 (C.A. 9th Cir., 
1935), cert, denied 296 U.S. 578, 80 L. Ed. 408, 56 S. Ct. 89. 
It is, therefore, to be presumed that Congress, during its 
consideration of the term “general power of appoint¬ 
ment” in connection with the District of Columbia Act 
deemed it unnecessary to further define the term. “• • • 
where Congress in the local statute used a phrase which 
had a long-established meaning in the federal acts, it is 
to be assumed that it had that meaning in the local act.” 
District of Columbia v. Johnson & Wimsatt, 82 U.S. App. 
D. C. 81, 83, 160 F. 2d 913, cert, denied 332 U.S. 760, 92 
L. Ed. 346, 68 S. Ct. 63. 

Only one portion of the trust instrument entered into 
by and between Harvey Seward, donor, and the Petersburg 
Savings & Trust Company, trustee, hereafter referred to 
as trust company, relates to the creation of the power of 
appointment in question. In that portion the donor di¬ 
rected the trust company, at the death of Sarah Elizabeth 
Seward [Lane], donee of the power, “to pay the principal 
of the trust estate hereby created to such person or persons 
as the said Sarah Elizabeth Seiuard may by her will direct 
(Italics supplied.) (App. 17.) 

In the foregoing contractual provision the words “to 
such person or persons as the said Sarah Elizabeth Seward, 
may by her will direct” have the same legal significance 
as the words used in the trust instrument in District of 
Columbia v. Lloyd, 82 U.S. App. D. C. 70, 71, 160 F. 2d 581 
(1947), viz: “be assigned and transferred as he may by 
his will appoint.” In that case the Court said, without 
further discussion, that such words “gave Demarest Lloyd, 
Jr. a general power of appointment.” 

In the Lee case, supra, which involved the will of a 
Virginia resident, the power of appointment there involved 
was implied in the phrase “without having devised the 
property given them.” (61 App. D. C. 34.) This Court 



held (p. 35) that under the will of the donee, a son of the tes¬ 
tator, “In event of his death without issue, during the 
lifetime of his mother, he w T as empowered to devise such 
interest by will as he might see fit.” The Court said that— 

I 

“* * * according to the weight of authority, a 
power of appointment by will alone is ‘general,’ 
when, as in this case, it does not restrict the donee 
to the appointment of any particular person or 
class of persons, but leaves him free to appoint 
such beneficiaries as he may desire. ’ ’ 

In Johnstone v. Commissioner, supra, the provision in 
the trust instrument granting the power of appointment 
reads (p. 56): “to such person or persons or corporation 
as the said Allerton Johnstone may have directed by his 
last will and testament.” The Court held that such lan¬ 
guage granted a general power of appointment and quoted 
from the Lee case supra, as an authority (p. 57). | 

The trust instrument involved in Morgan v. Commis¬ 
sioner, supra, granted a power of appointment in the words i 
“to such person or persons as she may appoint by her 
last will and testament,” which appear in the opinion of 1 
the court below. Morgan v. Commissioner, 103 F. 2d 636, 
637 (C.A. 7th Cir., 1939). There the Court of Appeals 
held that by such words the settlor granted a general power 
of appointment, and the Supreme Court of the United States 
affirmed the Court of Appeals. 

In the cases at bar, in granting the power to Sarah E. 
Seward [Lane] the settlor did not limit her power to ap¬ 
point to a restricted or designated class of persons (p. 4, 
supra). This being so, the donee (Sarah E. Seward 
[Lane]) could, as a matter of law have appointed, by her 
will, to anyone or, for that matter, to her own estate, just 
as if the corpus had been her property. She was, therefore, 
vested with a general power of appointment which she 
failed to exercise during her lifetime. This failure to so 
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exercise the power is deemed under the statute to be a 
transfer taxable in the same manner as though the persons 
thereby becoming entitled to the possession or enjoyment 
of the property to which such power related had succeeded 
thereto by the will of the donee. 

n. 

It is Immaterial Whether the Law of the District of Colum¬ 
bia or Virginia is Applied for The Supreme Court of 
Appeals of Virginia, like this Court, has Consistently 
Followed the Weight of Authority with respect to Gen¬ 
eral Powers of Appointment. 

By implication, the petitioners seem to contend that the 
law of Virginia governs the question whether the power 
involved is general or special. (Pet. Br. 12-14.) Such the¬ 
ory however, will not change the result in these cases for 
the Virginia decisions, which govern the question of wheth¬ 
er a power is general or special are in harmony with the 
decisions of this court involving the same question. 

In the Lee case, supra, this Court considered the type 
of power granted to the donee there by the terms of an 
instrument of Virginia origin. The Court concluded that 
the power there involved was general according to the 
weight of authority (61 App. D. C. 34, see pp. 4-5, supra 1. 
In that case, in response to appellant’s claim that the 
scope of the power should be determined by Virginia law, 
this Court stated that a decision by the Circuit Court of 
Fairfax County, Va., foreclosed it from so applying the law 
of Virginia. However, immediately following, this Court 
cited Freeman’s Adm’r v. Butlers, 94 Va. 406, 26 S.E. 845, 
a case decided by the Supreme Court of Appeals of Vir¬ 
ginia, wherein that court placed the same legal construction 
upon the term “general power of appointment” as that 
placed upon it by this Court based upon “the weight of 






authority.” The rule pertinent to general powers of ap¬ 
pointment as laid down in Freeman's Adm’r v. Butters, 
supra, is still the law in Virginia. 

HI. 

. 

The Provisions of Sec. 5157 of the Virginia Code Annotated 
(1940) do not Alter the Long Established Virginia 
Judicial Doctrine Concerning General Powers of Ap¬ 
pointment. 

The pertinent portion of Sec. 5157, Va. Code Ann. (1940) 
appears in italics in petitioners’ brief, p. 7 (hereinafter 
referred to as the “italicized portion”). That portion of 
Sec. 5157 did not have any force and effect of law until it 
became effective on January 13, 1920, as provided in Sec. 
6567, Va. Code Ann. (1940) (Pet. Br. 8). Petitioners con¬ 
tend in substance that the italicized portion of Sec. 5157 
(Br. 7) gave the attempted spendthrift provision in the 
trust agreement the effect of prohibiting Sarah E. Seward 
[Lane] from disposing of the property involved “to such 
person or persons as the said Sarah Elizabeth Sev r ard 
[Lane] may by her will direct,” and thereby converted the 
general power, granted to her by the donor, into a special 
pow T er. (Pet. Br. 14-22.) As the italicized portion of Sec. 
5157 did not become effective until January 13, 1920, it had 
no effect on the trust instrument executed prior thereto on 
April 24, 1919, but, arguendo, even if it did affect the 
agreement so as to validate the spendthrift proviso it still 
had no effect whatsoever upon the general pov r er of appoint¬ 
ment. 

The Board of Tax Appeals, in deciding these cases, said 
that as the italicized portion of Sec. 5157 became effective 
subsequent to the execution of the trust instrument it did 
not apply to the trust agreement and that the rights of the 
parties under the agreement w^ere fixed as of the date of 
its execution. (App. 12.) The Board was correct in con- 
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eluding as a matter of fact and of law (Finding No. 8, 
Conclusion of Law No. 3; App 10) that the italicized por¬ 
tion of Sec. 5157 (Pet. Br. 7) is not applicable. In Browning 
v. Blue Grass Hardware Co., 153 Va. 20, 149 S.E. 497 
(1929), decided nine years after the Virginia statute (Sec. 
5157) which legally permitted spendthrift trusts was en¬ 
acted and in force, the Supreme Court of Appeals of Vir¬ 
ginia held that a..spendthrift trust created before the 
statutory change of 19i9 (effective January 13, 1920) was 
invalid. See: 119 A.L.R. 68. 

Prior to the effective date of the italicized portion of 
Sec. 5157, the provisions of Sec. 2428, Va. Code (1878) and 
the doctrine in Hutchinson v. Maxwell, 100 Va. 160, 40 
S. E. 655 (1902), made spendthrift trust provisions invalid. 
All the trust agreement involved here was valid except the 
spendthrift provisions which were entirely separable from 
the remainder of the agreement. A contract in violation of 
existing law is void, llannay v. Eve, 7 U.S. 242, 248, 3 Cr. 
242, 248, 2 L. Ed. 427, 429. A subsequent amendment of 
a statute will not render a void contractual provision 
valid. Palmisano v. United States Brewing Co., 131 F. 2d 
272, 273-274 (C. A. 10th Cir., 1942). When a portion of a 
contract is unlawful, but separable from all other provisions. 
of the contract, the remainder of the contract is valid and 
enforceable. Gelpcke v. City of Dubuque, 68 U.S. 221, 222, 
1 Wall. 221, 222,17 L. Ed. 519, 520; McCullough v. Common¬ 
wealth of Virginia, 172 U.S. 102, 115, 43 L. Ed. 382, 387, 19 
S. Ct. 134; Paramount Famous Laskey Corp. v. National 
Theatre Corp., 49 F. 2d. 64, 66 (C. A. 4th Cir., 1931). 

Petitioners contend (Pet. Br. 21-22) that the Virginia 
Assembly did not intend to postpone the effectiveness of 
Sec. 5157, the amendment to Sec. 2428, Va. Code Ann. 
(1878), but, on the contrary intended it to become effective 
upon enactment. There is no merit to such contention. 
Had the Assemblv so intended it would not have made the 
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amendment effective on January 13, 1920 by Section 6567, 
supra, (Pet. Br. 8). 

However, even if the italicized portion of Sec. 5157 had 
been the law in Virginia prior to the execution of the trust 
agreement involved, it would be immaterial to this case. 
Those provisions of Sec. 5157 merely permit a qualified 
exception to the general rule in Virginia that spendthrift 
trusts are invalid. If such statutory provisions should 
make it invalid for the donee of a general power to exer¬ 
cise such power by will in favor of his estate or creditors, 
then it would be imperative to hold that the property form¬ 
ing the corpus of a spendthrift trust could not pass at the 
termination of the trust to the beneficiary or donee thereof, 
to his estate or to his creditors. That is not the law in 
Virginia. Sheridan v. Krause, 161 Va. 873, 172 S.E. 508 
(1934.) Petitioners cite and discuss that case (Pet. Br. 15, 
19-20, 24) in support of their contention, but in fact the case 
is an authority for the position of the respondent. 

In the Sheridan case, supra, the court said (172 S.E. 515- 
517) that there is nothing in the language of Sec. 5157 which 
would restrict the devise of a remainder of the corpus of 
a spendthrift trust, upon the termination of the trust, to 
some person other than the life beneficiary or the donor’s 
estate by reversion. On the contrary, that court said that 
Sec. 5157 validly permits the corpus, upon the termination 
of a spendthrift trust for a term of years or for the life 
of the beneficiary, to go to the beneficiary himself. 

The court said (p. 517) that— 

“Where a spendthrift trust is for the life of the 
cestui que trust, the property is not tied up any 
longer or any more completely where the remain¬ 
der passes at his death as a part of his estate than 
it. is where the remainder at his death is devised 
to another person or reverts to the creator or his 
estate.” 
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It is, therefore, quite apparent that none of the provi¬ 
sions contained in Sec. 5157, even if that section were ap¬ 
plicable here, would prohibit or invalidate an appointment, 
if made, by Sarah E. Seward [Lanel in her will of the 
remainder of the property to herself, her estate, or to her 
creditors. Inasmuch as she was not restricted to any class 
of persons but could appoint to any person whomsoever, 
she could have appointed to her estate or creditors and, 
therefore, the power vested in her was a general power of 
appointment. Morgan v. Commissioner, 309 U. S. 81. 


IV. 

Petitioners’ Contention that the Reasoning Followed in a 
Maryland Case Should Be Followed by this Court is 
Without Merit because the Maryland Rule, as Expressed 
in that Case, is an Exception to the General Rule Fol¬ 
lowed by the Courts, Including the Courts of the Dis¬ 
trict and Those of Virginia. 

Petitioners contend that the reasoning used in Balls v. 
Dampman, 69 Md. 390, 16 A. 16, 17, (1888) is equally as 
valid as the Virginia law to support their claim that the 
language here involved, which created and granted the 
power of the appointment, is not sufficient to confer power 
to appoint to the donee’s estate or creditors. (Pet. Br. 18.) 
When petitioners refer to the language quoted from Balls 
v. Dampman, supra, (Pet. Br. 18), as “reasoning” they 
are incorrect. Such quoted language is not mere reasoning, 
it is the law of Maryland. In Price v. Cherbonnier, 103 
Md. 107, 63 A. 209, 210, the court quoted the same language 
from Balls v. Dampman, except for the last sentence, and 
stated that such language clearly expressed the doctrine 
in Maryland. 

In the Leser case, supra, the Court of Appeals for the 
Fourth Circuit referred to Price v. Cherbonnier, supra, 


and said the Maryland court there “quoted with approval 
as the settled law of Maryland this language from Balls v. 
Dampman.” (46 F. 2d 761.) 

Although the court, in the Laser case, followed the rule j 
laid down in Balls v. Damp-man, it is evident that the court 
believed it was bound in the Laser case by the Maryland 
rule in Balls v. Dam pm an because all the events out of 
which the Leser case arose occurred in Maryland. 

With respect to the language which granted the power in 
the Leser case (Pet. Br. 13), Judge Parker, speaking for 
the Court (46 F. 2d 760) said that— 

“The language used in that conveyance, it is true, 
is such as in most jurisdictions would be held to 
create a general power with right in the donee to 
exercise it in favor of his creditors.” | 

i 

The court, in the Leser case, went further in its effort 
to clearly point out that the Maryland rule is contrary 
to those of most jurisdictions, and said at p. 761 that— 

| 

I 

1 

“It means merely that language such as this, suf- 
fincient to create a general power elsewhere, cre¬ 
ates merely a special power in Maryland for the | 

reason that under Maryland law the donee under 
such a power cannot exercise same in the interest 
of himself or his creditors.” 

| 

Even if the unusual Maryland rule were not so easily 
distinguishable from that of the weight of authority which 
includes the District and Virginia, the Maryland rule as 
laid down in Balls v. Dampman in 1888 is not binding on 
this court since it is not declaratory of the law of that 
state as it existed prior to February 27, 1801. Watkins v. 
Rives, 75 U. S. App. D. C. 109, 111, 125 F. 2d 33, 35. The 
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statute involved here was enacted by Congress in 1938 
which would make inapplicable in this jurisdiction any 
Maryland law that existed prior to 1801 on the question 
involved. Pascucci v. Alsop, 79 U. S. App. D. C. 354, 355, 
147 F. 2d 880, 881. 


V. 

Other Contentions of Petitioners are Untenable. 

The material provisions of the contract involved in the 
present case are as follows (App. 17): 

“• • • to pay the principal of the trust estate 
hereby created to such person or persons as the 
said Sarah Elizabeth Seward may by her will 
direct. It being expressly understood that the said 
Sarah Elizabeth Seward shall not, during her life, 
have the power to pledge, encumber, sell or other¬ 
wise dispose of any part of the principal of the 
trust estate, but that she may, should she so desire, 
dispose of the same by her will.” (Italics supplied.) 

Petitioners contend (Pet. Br. 17) that the period follow¬ 
ing the word “direct” italicized above should have been a 
semicolon, so that the words immediately following the 
creation of the general power would result in a limi¬ 
tation upon the exercise of the power. The record does not 
contain any evidence which would support this theory. The 
language is in plain and unambiguous terms, and it is 
only when a contract is ambiguous that room is left for 
speculation as to the real intent of the parties. Machen v. 
Yost, 54 App. D. C. 261, 262, 296 F. 1008, 1009. It is quite 
clear from the sentence in question, beginning with the 
italicized word “It,” that the donor of the power not only 
wanted to provide the spendthrift provisions indicated but 
wanted to make it wholly clear that such spendthrift pro¬ 
visions had no limitations whatsoever on the general power 
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to appoint by the decedent’s will. The italicized word 
“but” in the sentence in question clearly expresses oppo¬ 
sition and contradiction to that part of the sentence pre¬ 
ceding it, and means “except that,” “nevertheless,” “on 
the contrary,” “yet,” or “still.” Rollins & Sons v. Board 
of Commissioners, 199 F. 71, 78 (C.A. 8th Cir., 1912); 
12 C.J.S. 838-859; Black’s Law Dictionary (3d ed.), p. 261. 

Petitioners contend that the rights of Harry Seward and 
the trust company under the terms of the trust instrument 
were not fixed as of its execution but upon Seward’s death 
(Pet. Br. 22-24). They attempt to support that contention 
by pointing out that, in Seward’s Estate v. Commissioner, 
164 F 2d 434, the court held that Harry Seward had re¬ 
served the right to change the beneficiary under the insur¬ 
ance policy involved in the trust agreement in question and 
had not assigned the policy to the trustee but, that merely 
the proceeds payable upon the policy at his death were as¬ 
signed to the trustee. The fact that the policy was not as¬ 
signed and Seward retained the right to make some one 
other than the trust Company the beneficiary thereon, and 
thereby make the trust agreement ineffective, did not make 
the agreement any the less binding upon the parties as of 
the date of execution. Seward did not change the benefici¬ 
ary under the policy and, the terms of the trust agreement, 
except for the spendthrift provisions, were fixed as to the 
date of execution and continued to remain the same. 

Petitioners say (Pet. Br. 24) that if their contention— 
that the regular spendthrift trust provisions in the contract 
limit the power given the donee—fails, then the common law 
rule pertaining to coverture made an exception to the gen¬ 
eral rule that spendthrift trusts were invalid in Virginia on 
April 24, 1919. Even if spendthrift trusts for married 
women were valid in Virginia such restriction could not 
reduce a general power of appointment exercisable by will 
to a special power. 
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CONCLUSION. 

It is respectfully submitted that the decisions of the 
Board of Tax Appeals are correct and should be affirmed. 

Vernon E. West, 

Corporation Counsel, D. C. 

Chester H. Gray, 

Principal Assistant Corporation Coun¬ 
sel, D. C. 

Harry L. Walker, 

Assistant Corporation Counsel, D. C. 
William S. Cheatham, 

Assistant Corporation Counsel, D. C. 
Attorneys for Respondent, 
District Building 
Washington 4, D. C. 
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